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TAX 
 
Presidential Candidates Discuss Economic 
and Tax Policy 
 
Key Points: 

 Trump’s revised tax plan includes three tax 
brackets with a top rate of 33 percent for 
individuals, a child care tax incentive and 
immediate expensing for businesses.  

 Clinton responds with critique of several 
Trump proposals but no changes to her policy 
proposals 

 
In a speech outlining his economic priorities, 
Republican nominee for President Donald 
Trump proposed a revised tax plan that 
includes across-the-board tax cuts. New or 
revised proposals in the tax plan include a top 
individual tax rate of 33 percent, full expensing 
of capital investment, and a deduction for 
childcare costs. He reiterated that he would 
lower the corporate tax rate to 15 percent, 
which would also apply to passthroughs; repeal 
the estate tax; and change how carried interest 
is taxed. Trump called for immediate expensing 
of new business investments and said he would 
implement a 10 percent rate on repatriated 
earnings.  
 

He adopted the House Republicans’ proposal 
for three tax brackets with a top rate of 33 
percent, and suggested that he would work 
with Congressional Republicans on broad 
strokes of his plan. He proposed allowing 
families to fully deduct the average cost of 
childcare and pledged to “massively” cut 
regulations and vowed to implement a 
temporary moratorium on new agency rules.  
He has also indicated that he would provide 
additional details in the coming weeks.  
 
Democratic nominee for President Hillary 
Clinton responded to Trump’s speech, pointing 
out what she labeled as policy flaws, and 
reiterating some of her own proposals but not 
modifying her tax policy proposals made to 
date. 
 
Specifically, Clinton labeled the passthrough 
rate as the “Trump loophole,” and suggested it 
would give the 400 richest taxpayers in America 

This Week in Congress 

 House – The House was in recess 

 Senate –The Senate was in recess  
 
Next Week in Congress 

 House – The House will be in recess until September 6.  

 Senate – The Senate will be in recess until September 6. 
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an average tax cut of more than $15 million 
annually. She said Trump’s plan would “give 
trillions in tax cuts to big corporations, 
millionaires, and Wall Street money managers.” 
Clinton reiterated her previous tax and 
economic policies, which include implementing 
a millionaire “surtax”, expanding the “Buffett 
Rule” and repealing the carried interest 
provision.  
 
For more information about tax issues you may email 
or call Christopher Hatcher at 202-659-8201.  Laura 
Simmons contributed to this section.    
 
FINANCIAL SERVICES 
 
SEC Holds Meeting of the Equity Market 
Structure Advisory Committee 
 
Key Points: 

 The Advisory Committee discussed possible 
recommendations related to Limit Up/Limit 
Down, market-wide circuit breakers, market 
opening, and SEC disclosure rules 605 and 
606. 

 SEC Chair White stated that she anticipates 
SEC consideration of an access fee pilot 
program later this year. 

 
On August 2, the Securities and Exchange 
Commission (SEC) convened a meeting of the 
Equity Market Structure Committee (Advisory 
Committee, or EMSAC) to discuss 
recommendations from the Advisory 
Committee’s Market Quality Subcommittee 
and Customer Issues Subcommittee. SEC 
Chair Mary Jo White noted last month the 
EMSAC made recommendations relating to an 
access fee pilot program and trading venue 
regulation reforms. She anticipated the 
Commission will consider a recommendation 
regarding an access fee pilot later this year.  
 

White explained the Market Quality 
Subcommittee’s recommendations focus on: 
(1) the Limit Up/Limit Down (LULD) plan; 
(2) market-wide circuit breakers; and (3) market 
opening. White said the Commission and SROs 
have focused on the unique issues that arise 
from electronic trading, noting the “flash 
crashes” which demonstrate risks. In explaining 
the two primary volatility moderators, the 
market-wide circuit breakers and LULD, White 
noted several changes after the 2010 flash crash 
included the reference index to the S&P 500, 
comprising a broader group of securities, 
shortening the trading halt duration to 15 
minutes, and reducing the market decline 
thresholds to seven, 13, and 20 percent. She 
asserted these lower thresholds are designed to 
balance the need to halt trading while 
minimizing any disruption from a trading halt. 
She stressed these circuit breakers must be able 
to respond to multiple volatility events.  
 
White suggested considering how market wide 
circuit breakers can be optimized, what 
considerations should be balanced, and if 
widening the trading bans cause foreseeable 
issues. White noted LULD has been used on a 
pilot basis for several years and extensive 
analysis has already been done, including the 
publication of Commission staff research 
papers evaluating LULD for the August 24 
event. She expressed interest in the discussions 
around the Advisory Committee’s 
recommendation, including what price a stock 
could return to avoid triggering LULD. She 

Upcoming Dates 
September 6, 2016: House and Senate 
return to Washington 
November 8, 2016: Election Day   
March 2017: Debt limit suspension 
ends 
September 30, 2017:  FAA extension 
expires 
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said reopening auctions may not be working as 
well as intended.  
 
White also addressed the Customer Issues 
Subcommittee recommendations that would: 
(1) direct the SEC to create an “investor 
sentiment benchmark”; and (2) enhance 
Commission rules 605 and 606. She noted the 
Commission recently proposed amendments to 
Rules 605 and 606, focusing on customer-
specific institutional order routing disclosures 
and revisions to retail disclosure provisions of 
Rule 605. She suggested the subcommittee 
proposal primarily addresses potential changes 
that go beyond the scope of the Commission’s 
recent proposal. She indicated the 
subcommittee will provide specific comments 
on the Commission’s recent proposal.  
 
Commissioner Michael Piwowar said he has 
encouraged the Advisory Committee to 
establish its own agenda and metrics for 
achieving success. He noted the Customer 
Issues Subcommittee’s stated objective is to 
protect investor interests and ensure investor 
confidence, but he explained that he has 
previously challenged the idea the Commission 
should promote investor confidence because it 
is not a part of the SEC’s core mission, it is a 
“nebulous concept” and it “creates the wrong 
incentives.” He recommended encouraging 
investor skepticism to empower them to ask 
questions and evaluate their choices. He 
expressed support for testing the usability, 
clarity, and effectiveness of disclosures for 
investments, stressing the importance of 
investors making informed choices.  
 
Commissioner Kara Stein said the events on 
August 24, 2015 highlighted the need to refine 
the national market system plan for 
extraordinary volatility. She discussed the use 
of an alternative to the traditional halt, and 
expressed interest in learning the pros and cons 

of the different recommendations. Stein 
expressed concern about the impact on small 
and mid-sized companies who need access to 
capital to grow jobs, stating that failures to 
address issues related to market quality for 
these companies could limit capital formation 
and their ability to grow. She expressed interest 
in recommendations for monitoring investor 
confidence; stressing investor must trust the 
market in order for it to thrive.  
 
SEC Division of Trading and Markets 
Associate Director David Shilman said the 
Market Quality and Customer Issues 
Subcommittees will continue to refine their 
recommendations, with the goal of holding a 
vote at the next Advisory Committee meeting. 
He noted that Commission staff is examining 
the Advisory Committee’s recommendations 
on the access fee pilot and NMS plan 
governance and working towards drafting a 
recommendation for Commission 
consideration.  
 
White House Council of Economic 
Advisers Issues Brief on the Performance of 
Community Banks 
 
Key Points: 

 The Council of Economic Advisers released a 
brief on the performance of community banks 
over time, suggesting that community banking 
remains strong.   

 The report suggests that longer-term structural 
challenges, not the Dodd-Frank Act, are the 
biggest challenge facing community banking.  

 
On August 10, the White House’s Council of 
Economic Advisers issued a brief on the 
“Performance of Community Banks over 
Time.” In the report the Council suggests that 
community banking remains strong and healthy 
since the passage of the Dodd-Frank Act 
(DFA).  The report states that “access to 
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community banks remains robust and their 
services continue to grow” though it 
acknowledges that the growth “has not been 
uniform across community banks, with mid-
sized and larger community banks seeing 
stronger growth”. The report states that many 
community banks have faced longer-term 
structural challenges which according to the 
Council, “underscores the importance of 
implementing the Dodd-Frank Act in an 
equitable way that gives community banks a 
fair chance to compete.” The report suggests 
that trends such as bank branching 
deregulation, merger activity, and other factors 
have caused these long-term challenges.  
 
The CEA brief suggests: (1) “Lending by all but 
the smallest community banks has increased 
since 2010;” (2) “Access to bank offices at the 
county level remains robust”, with “no 
evidence that the Dodd-Frank Act has led to a 
decline in access to banks across counties”; (3) 
“The average number of bank branches per 
community bank has increased” since 1994; (4) 
“Over the past two decades, the number and 
market share of the smallest community banks-
those with assets less than $100 million-has 
been declining;” and (5) “Macroeconomic 
conditions likely explain a substantial portion 
of the drop in new bank entry in recent years.”  
 
In response to the report, the House Financial 
Services Committee posted in its blog 
comments from community bankers across the 
country that describe the compliance costs and 
burdens resulting from regulations imposed on 
community banks. 
 
Following release of the report, American 
Bankers Association (ABA) President and 
CEO Rob Nichols issued a response suggesting 
“there is a serious disconnect between this 
report and the daily reality for America’s 
hometown banks and the communities they 

serve.” He explained that many community 
banks are willing to sell their banks because of 
the new regulations making it more difficult to 
meet the needs of their clients. He 
acknowledged that there are other factors 
impacting the community banks other than the 
DFA but explained that the DFA rules 
intended for the largest banks are often 
considered “best practices” for all banks, 
compounding the hardships for smaller banks. 
Independent Community Bankers of America 
(ICBA) President and CEO Camden Fine also 
released a response that “[t]he excessive 
regulatory burdens that limit the ability of 
community banks to serve their communities 
are not due to any one law but to numerous 
laws across decades of increasingly complex 
and onerous regulations.”  
 
CFTC Announces Customer Fund 
Protection Measures 
 
Key Points:  

 The Commodity Futures Trading Commission 
granted an exemption to facilitate customer 
accounts for clearinghouses at Federal Reserve 
Banks. 

 The CFTC also announced No-Action Relief 
and a rule interpretation regarding the use of 
money market funds by Futures Commission 
Merchants (FCMs) and derivatives clearing 
organizations (DCOs).  

 
On August 8, the Commodity Futures Trading 
Commission (CFTC) announced three 
measures aimed at enhancing protections for 
customer funds.  First, the CFTC approved an 
order to exempt Federal Reserve Banks that 
maintain customer accounts for derivatives 
clearing organizations (DCOs) from liability 
under the Commodity Exchange Act (CEA). 
The exemption allows DCOs that have been 
designated as systemically important by the 
Financial Stability Oversight Council (FSOC) 
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to use Federal Reserve Banks to hold DCOs’ 
customer funds without being subject to 
liability under the CEA. The action also 
exempts the Federal Reserve Banks from 
private rights of action that could otherwise be 
brought under the CEA.  
 
Second, the CFTC’s Division of Clearing and 
Risk (DCR) and Division of Swap Dealer and 
Intermediary Oversight (DSIO) issued separate 
no-action letters regarding the use of money 
market funds (MMFs) by DCOs and futures 
commission merchants (FCMs). The DCR’s 
letter explains that it would be “inconsistent 
with CFTC regulations for a DCO to accept or 
hold initial margin in MMFs or to invest funds 
belonging to the DCO, its clearing members, 
or clearing members’ customers in MMFs that 
retain authority to impose redemption 
restrictions.” The DSIO no-action letter 
recommends that the CFTC “not take 
enforcement action against an FCM that 
invests its funds held in segregated accounts in 
MMFs that retain authority to impose 
redemption restrictions provided such 
investments are limited to the amount of funds 
the FCM holds in excess of the firm’s targeted 
residual interest.” The no-action letters were 
issued to address the impacts of the Securities 
and Exchange Commission’s amendments 
adopted to Rule 2a-7 (related to MMF 
reforms), which will go into effect on October 
14, 2016.  
 
CFTC Chairman Timothy Massad noted the 
actions taken by the SEC to prevent runs on 
MMFs, he explained that a suspension of 
redemptions by a MMF would mean 
investments in such funds are not accessible 
and cannot be promptly liquidated. Massad 
noted that such an event would result in 
customers, FCMs and clearinghouses being 
unable to access the funds necessary to satisfy 
margin obligation. He stated the staff guidance 

is to make it clear that FMs can invest certain 
excess proprietary funds held in customer 
accounts in these MMFs.  
 
CFTC Announces Two Cross-Border 
Actions 
 
Key Points: 

 The Commodity Futures Trading Commission 
(CFTC) announced two actions related to how 
the Dodd-Frank Act applies to cross-border 
transactions.  

 
On August 4, the CFTC announced two 
actions on how the rules related to the Dodd-
Frank Act (DFA) apply to cross-border 
transactions. First, the CFTC issued a Final 
Response to the District Court Remand Order 
in Securities Industry and Financial Markets 
Association, et al. v. United States Commodity Futures 
Trading Commission.  In that decision issued by 
the District Court in September 2014, the 
CFTC prevailed in most respects to a challenge 
by industry groups to the CFTC’s authority to 
regulate cross-border swaps transactions. The 
Court denied the demand that the CFTC be 
enjoined from extraterritorial enforcement of 
Title VII of the Dodd-Frank Act (DFA). 
However, in the ruling the Court directed the 
CFTC “to further explain and consider the 
costs and benefits of certain rules”, which led 
to a March 2015 Initial Response to the 
Remand Order in which the CFTC explained 
their earlier consideration of costs and benefits 
of the rules. This release contains further 
consideration of the costs and benefits and 
explains the CFTC’s approach to international 
harmonization of swaps regulations in 
cooperation with foreign regulators.  
 
Second, the CFTC Division of Swap Dealer 
and Intermediary Oversight (DSIO), Division 
of Clearing and Risk (DCR), and Division of 
Market Oversight issued a “time-limited no-
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action letter” that extends relief originally 
provided in November 2013 to swap dealers 
registered with the CFTC that are established 
under the laws of non-U.S. jurisdictions from 
certain transaction-level requirements under the 
Commodity Exchange Act (CEA). The relief 
from certain transaction-level requirements 
relates to activities such as swaps arranged, 
negotiated or executed in the U.S. The no-
action letter extends relief until the earlier of 
September 30, 2017 or the effective date of any 
CFTC action with respect to matters addressed 
by the DSIO advisory.  
 
CFTC Chairman Timothy Massad stated that 
the CFTC has made significant progress over 
the past several years related to cross-border 
issues in the areas of derivatives regulation, 
central clearing, oversight of swaps dealers, and 
trading and reporting. He stated in the fall he 
intends the Commission to consider a rule to 
begin to address the “arrange, negotiate, or 
execute,” issues raised by the no-action relief 
extended today.  
 
Upcoming Hearings and Events 
 
September 14-16 
STA Market Structure Conference: 
Securities and Exchange Commission (SEC) 
Chair Mary Jo White will give the keynote 
address at the Security Traders Association 
Annual Market Structure Conference. The 
conference will include panels and speakers 
from industry and other regulators, including 
members of the SEC Equity Market Structure 
Advisory Committee and staff of FINRA and 
the SEC. 
 
October 26 
Financial Technology: The Federal Trade 
Commission (FTC) will hold a Financial 
Technology (FinTech) forum focused on 

crowdfunding and peer-to-peer payment 
systems. 
 
December 1-2 
Financial Stability Conference: The Office 
of Financial Research (OFR) will hold its 2016 
Financial Stability Conference. Topics to be 
discussed include: identifying financial 
innovation; measuring and monitoring financial 
innovation; structure of financial markets; 
leveraging qualitative information; ensuring 
high-quality data; data sharing, accessibility, and 
transparency; supervisory application of models 
and data; macroprudential policies; 
coordination of macroprudential and monetary 
policy; stress testing; interconnectedness; 
market and funding liquidity; central 
counterparties; emerging financial technology; 
and cybersecurity. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
 
ENERGY AND ENVIRONMENT 
 
Science Advisory Board Recommends 
Changes to EPA’s Report on Hydraulic 
Fracturing 
 
Key Points: 

 The EPA’s Science Advisory Board (SAB) 
provided its final review of the agency’s draft 
report on the impacts of hydraulic fracturing on 
drinking water. 

 The EPA has been working on this report 
since 2009, issuing a draft version last July.  

 The SAB called on the EPA to substantiate 
the claim included in the draft report that 
hydraulic fracturing has not “led to 
widespread, systemic impacts on drinking 
water resources in the United States.” 
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On Thursday, the Environmental Protection 
Agency’s (EPA) Science Advisory Board (SAB) 
issued the “SAB Review of the EPA’s draft 
Assessment of the Potential Impacts of 
Hydraulic Fracturing for Oil and Gas on 
Drinking Water Resources”. The SAB’s review 
responds to the EPA’s draft study on the 
impacts of hydraulic fracturing on drinking 
water, which the agency issued last summer. 
The SAB found that “the EPA’s overall 
approach to assess the potential impacts of 
[hydraulic fracturing water cycle] HFWC 
processes for oil and gas production on 
drinking water resources, focusing on the 
individual stages in the HFWC, to be 
comprehensive but lacking in several critical 
areas.” 
 
The SAB made a number of recommendations, 
including calling on the EPA to substantiate 
the statement that hydraulic fracturing has not 
“led to widespread, systemic impacts on 
drinking water resources in the United States.” 
 
In 2009, Congress, through the conference 
report for the “Department of the Interior, 
Environment and Related Agencies 
Appropriations Act, 2010” (H.Rept. 111-316) 
requested that the EPA “carry out a study on 
the relationship between hydraulic fracturing 
and drinking water, using a credible approach 
that relies on the best available science, as well 
as independent sources of information.” On 
June 4, 2015, the EPA released its draft 
“Assessment of the Potential Impacts on 
Hydraulic Fracturing for Oil and Gas on 
Drinking Water Resources”. The report 
focused on: 

 “Water acquisition – the withdrawal of 
ground or surface water needed for 
hydraulic fracturing fluids;” 

 “Chemical mixing – the mixing of 
water, chemicals, and proppant on the 

well pad to create the hydraulic 
fracturing fluid;” 

 “Well injection – the injection of 
hydraulic fracturing fluids into the well 
to fracture the geologic formation;” 

 “Flowback and Produced water – the 
return of injected fluid and water 
produced from the formation to the 
surface, and subsequent transport for 
reuse, treatment, or disposal; and” 

 “Wastewater treatment and waste 
disposal – the reuse, treatment and 
release, or disposal of wastewater 
generated at the well pad, including 
produced water.” 

 
With the SAB’s recommendations in hand, the 
EPA will now work on developing a final 
version of its report.  
 
White House Finalizes Policy Guidance for 
Consideration of GHG Impacts in the 
NEPA Process 
 
Key Points: 

 The White House’s Council on 
Environmental Quality issued its final 
guidance on how agencies must consider 
greenhouse gas emissions in National 
Environmental Policy Act (NEPA) reviews. 

 Under NEPA, federal agencies must analyze 
the environmental impacts of significant 
actions, including issuing permits and 
approvals for private sector activities.  

 The guidance provides direction to agencies on 
how they must account for greenhouse gas and 
climate change impacts in issuing 
environmental impact statements and 
environmental assessments under NEPA.    

 
On August 2, the White House released the 
“Final Guidance for Federal Departments and 
Agencies on Consideration of Greenhouse Gas 
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Emissions and the Effects of Climate Change 
in National Environmental Policy Act 
Reviews”. The guidance was issued by the 
Council on Environmental Quality (CEQ). The 
Administration developed this final document, 
which applies to federal agencies conducting 
environmental reviews under the National 
Environmental Policy Act (NEPA), based on: 
revised draft guidance, published on December 
24, 2014; and a draft guidance, for which CEQ 
published a notice of availability on February 
23, 2010. The guidance released on August 2, 
represents the latest initiative undertaken by the 
Obama Administration to advance policies to 
reduce greenhouse gas (GHG) emissions and 
address climate change.  
 
CEQ states that the guidance is intended to 
“assist Federal agencies in their consideration 
of the effects of…GHG…emissions and 
climate change when evaluating proposed 
Federal actions in accordance with…NEPA”. 
While not binding, agencies can be expected to 
incorporate the recommendations made by the 
guidance, which will be built into the review 
process for issuing environmental assessments 
(EA) and environmental impact statements 
(EIS) under NEPA.  
 
The guidance document sets forth a series of 
recommendations, including: 

 Use of GHG Emissions “as a Proxy 
for the Climate Change Impacts of a 
Proposed Action”: “CEQ 
recommends agencies use the projected 
GHG emissions associated with 
proposed actions as a proxy for 
assessing proposed actions’ potential 
effects on climate change in NEPA 
analysis.”  

 Quantifying Emissions: CEQ 
“recommends that agencies quantify a 
proposed agency action’s projected 
direct and indirect GHG emissions.” 

CEQ also suggests that agencies 
consider using its “2012 Guidance for 
Accounting and Reporting GHG 
Emissions” as a resource in quantifying 
emissions.   

 Scope: Agencies are advised to “take 
account of the proposed action—
including ‘connected’ actions—subject 
to reasonable limits based on feasibility 
and practicality.” The guidance 
elaborates that “[a]ctivities that have a 
reasonably close causal relationship to 
the Federal action, such as those that 
may occur as a predicate for a proposed 
agency action, or as a consequence of a 
proposed agency action, should be 
accounted for in the NEPA analysis.” 

 Alternatives Analysis: A key part of 
the NEPA process is the consideration 
of alternatives to the proposed Federal 
action, including a “no action” 
alternative. The guidance calls on 
agencies to “compare the anticipated 
levels of GHG emissions from each 
alternative – including the no-action 
alternative – and mitigation actions to 
provide information to the public and 
enable the decision maker to make an 
informed choice.” CEQ further advises 
agencies to “consider reasonable 
alternatives and mitigation measures to 
reduce action-related GHG 
emissions…in the same fashion as they 
consider alternatives and mitigation 
measures for any other environmental 
effects.”  

 Direct and Indirect Effects: CEQ 
calls on agencies, in comparing the 
direct and indirect GHG emissions 
resulting from the proposed Federal 
action with the no-action alternative, to 
“draw from existing, timely, objective, 
and authoritative analyses, such as 
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those by the Energy Information 
Administration…” 

 Cumulative Effects: CEQ declares 
that “direct and indirect effects analysis 
for GHG emissions will adequately 
address the cumulative impacts for 
climate change from the proposed 
action and its alternatives and a separate 
cumulative effects analysis for GHG 
emissions is not needed.”  

 Mitigation: CEQ recommends that 
“agencies should consider reasonable 
mitigation measures and alternatives as 
provided under existing CEQ 
Regulations and take into account 
relevant statutory authorities and 
policies.” The guidance suggests 
potential mitigation measures, including 
“enhanced energy efficiency, lower 
GHG-emitting technology, carbon 
capture, carbon 
sequestration…sustainable land 
management practices, and capturing or 
beneficially using GHG emissions such 
as methane.” Agencies implementing 
this recommendation could therefore 
impose substantial requirements in the 
form of conditions established for a 
project through an EIS.  

 Impacts: CEQ calls on agencies 
considering climate change under 
NEPA to “focus on those aspects of 
the human environment that are 
impacted by both the proposed action 
and climate change.” As an example, 
the guidance notes that “a proposed 
action may require water from a stream 
that has diminishing quantities of 
available water because of decreased 
snow pack in the mountains, or add 
heat to a water body that is already 
warming due to increased atmospheric 
temperatures.”  

 Environmental Justice: The guidance 
suggests that “agencies should take into 
account their ongoing efforts to 
incorporate environmental justice 
principles into their programs, policies 
and activities…and consider whether 
the effects of climate change in 
association with the effects of the 
proposed action may result in a 
disproportionate effect on minority and 
low income communities.” The 
guidance also recommends that NEPA 
analyses consider the “impacts of 
climate change on vulnerable 
communities…”  

 Scoping: CEQ states that, “[c]onsistent 
with this guidance, agencies may 
develop their own agency-specific 
practices and guidance for framing the 
NEPA review.”  

 Incorporation by Reference: CEQ 
suggests that “NEPA reviews for a 
specific action can incorporate by 
reference earlier programmatic studies 
or information such as management 
plans, inventories, assessments, and 
research…” Agencies are also advised 
to “identify situations where prior 
studies or NEPA analyses are likely to 
cover emissions on adaptation issues, in 
whole or in part.”  

 Tiered Analysis: CEQ also suggests 
that agencies use their own prior 
analyses covering “broad scale” issues 
in developing relevant site-specific or 
project-specific NEPA analyses. The 
guidance lists examples of NEPA 
reviews that could utilize tiered analysis: 
“constructing transmission lines; 
conducting prescribed burns; approving 
grazing leases; granting rights-of-way; 
issuing leases for oil and gas drilling; 
authorizing construction of wind, solar, 
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or geothermal projects; and approving 
hard rock mineral extraction.”  

 
CEQ directs agencies to “apply this guidance 
to all new proposed agency actions when a 
NEPA review is initiated.” Agencies are 
permitted to “exercise judgment” on whether 
to apply the guidance to NEPA reviews that 
are already underway, although they “should 
consider applying this guidance to projects in 
the EIS or EA preparation stage if this would 
inform the consideration of differences 
between alternatives or address comments 
raised through the public comment process…”                     
 
PHMSA Issues Final Rule Implementing 
FAST Act Provisions on Crude Oil Rail 
Transportation 
 
Key Points: 

 The Pipeline and Hazardous Materials Safety 
Administration issued a final rule addressing 
the safety of tank cars transporting crude oil 
and other flammable liquids.  

 The final rule: modifies the phase-out schedule 
for legacy tank cars; requires the use of thermal 
jackets on tank cars; and mandates the use of 
top fittings.  

 The rule implements requirements directed by 
Congress in the “Fixing America’s Surface 
Transportation (FAST) Act”. 

 
On August 10, the Pipeline and Hazardous 
Materials Safety Administration (PHMSA) 
released a final rule on “FAST Act 
Requirements for Flammable Liquids and Rail 
Tank Cars”. The “Fixing America’s Surface 
Transportation (FAST) Act” (P.L. 114-94) 
included provisions directing PHMSA to 
modify their regulations governing rail tank 
cars transporting crude oil and other flammable 
fuels. As described in the final rule, the FAST 
Act mandates: 

 “a revised phase-out schedule for all 
DOT Specification 111 tank cars used 
to transport unrefined petroleum 
products (e.g., petroleum crude oil), 
ethanol, and other Class 3 flammable 
liquids”; 

 “that each tank car built to meet the 
DOT Specification 117 and each non-
jacketed tank car retrofitted to meet 
the DOT Specification 117R be 
equipped with a thermal protection 
blanket that is at least ½-inch thick and 
meets existing thermal protection 
standards”; and 

 “minimum top fittings protection 
requirements for tank cars retrofitted 
to meet the DOT Specification 117R.” 

 
As described in the conference report for the 
FAST Act (H.Rept. 114-357), the flammable 
tank car provisions enhance “safety by 
requiring new tank cars to be equipped with 
‘thermal blankets,’ mandating all legacy DOT-
111 tank cars in flammable liquids service are 
upgraded to new retrofit standards regardless 
of the product shipped, and setting minimum 
requirements for the protection of certain 
valves.” 
 
PHMSA issued the final rule on “Enhanced 
Tank Car Standards and Operational Controls 
for High-Hazard Flammable Trains” on May 1, 
2015. That rule included requirements to 
phase-out and retrofit existing tank cars used to 
transport crude oil and ethanol, as well as other 
mandated safety enhancements. Congress 
modified the 2015 rule requirements through 
enactment of the FAST Act provisions that 
PHMSA codified on August 10. 
 
PHMSA issued Wednesday’s final rule 
implementing the FAST Act provisions 
without a notice and comment process. 
PHMSA explained in the rule that it is utilized 

http://www.williamsandjensen.com/
http://www.phmsa.dot.gov/staticfiles/PHMSA/DownloadableFiles/Files/2137AF17_HM251C_FAST_ACT_Final_Rule_8_10_2016.pdf
https://www.congress.gov/114/plaws/publ94/PLAW-114publ94.pdf
https://www.congress.gov/114/crpt/hrpt357/CRPT-114hrpt357.pdf
http://www.dot.gov/mission/safety/rail-rule-summary


Williams & Jensen – Washington Update August 12, 2016 

   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 11 of 23 

the “good cause” exemption under the 
Administrative Procedure Act because 
following the notice and comment process in 
this case “would be impracticable and 
unnecessary.” PHMSA further explained that 
“[t]he FAST Act requirements covered in this 
rulemaking are all non-discretionary, and two 
of the three FAST Act sections addressed in 
this rulemaking are self-executing.” 
 
Upcoming Hearings and Events 
 
August 15  
Energy Sector Emergency Response: The 
Senate Energy and Natural Resources 
Committee will hold a field hearing in Seattle, 
Washington on “the Department of Energy’s 
functions and capabilities to respond to energy 
related emergencies, including impacts to 
critical energy infrastructure.” Scheduled 
witnesses are: Secretary of Energy Ernest 
Moniz; Lynn Best, Director of Environmental 
Affairs & Real Estate, Seattle City Light; 
Stephanie Bowman Commissioner, Port of 
Seattle; Robert Ezelle, Director, Washington 
Military Department’s Emergency Management 
Division; John Hairston, Chief Administrative 
Officer, Bonneville Power Administration; Carl 
Imhoff, Manager, Electricity Market Sector, 
Pacific Northwest National Lab; and Scott 
Rogers, General Counsel, F5 Networks.  
 
August 29 
West Virginia Energy Infrastructure: The 
Senate Energy and Natural Resources 
Committee will hold a field hearing in 
Morgantown, West Virginia on “the economic 
importance of modern, reliable energy 
infrastructure in West Virginia and the United 
States.”  
 
September 12 
Technology and Low Oil Prices: The New 
York Energy Forum and Columbia University’s 

Center on Global Energy Policy will hold a 
discussion titled “Technology and Low Oil 
Prices: How Will Industry Respond?” 
 
October 4 
Clean Power Plan: The Bipartisan Policy 
Center will hold a panel discussion titled “The 
Clean Power Plan Goes to Court: The 
Arguments”.  
 
November 15 
Energy Outlook: The New York Energy 
Forum will hold a discussion titled “EIA’s Take 
on the Energy Markets” with Energy 
Information Administration (EIA) 
Administrator Adam Sieminski. 
 
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are also available on twitter. 
 
DEFENSE 
 
House CENTCOM Reports Released 
 
Key Points: 

 In two separate interim reports, House 
Republicans and Democrats agree to some 
extent on the causes for intelligence assessments 
that have been called too optimistic regarding 
ISIL’s capabilities 

 Neither report linked the White House to 
CENTCOM’s intelligence processes 

 It is likely that the investigations will continue 
 
This week, House Republicans and House 
Democrats announced the preliminary results 
of separate investigations into allegations that 
U.S. Central Command (CENTCOM) may 
have manipulated or distorted intelligence 
assessments of the Islamic State of Syria and 
the Levant (ISIL or ISIS.) According to media 
reports, a whistleblower alleged that 
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CENTCOM did not engage in regular 
procedures in evaluating the intelligence 
regarding ISIL’s capabilities and the capabilities 
of Iraq’s forces and then promulgated these 
points of view in a number of places, including 
in testimony before Congress.  
 
Yet, House Democrats declined to work with 
House Republicans on a task force to 
investigate the allegations, resulting in two 
different reports. Both reports found problems 
with the environment at CENTCOM’s 
intelligence arm that likely led to distortions. 
However, neither report has turned up 
evidence that the White House was actively 
involved in CENTCOM’s intelligence 
assessments, contrary to assertions made by 
some.  
 
The Republican interim report was produced 
by a Joint Task Force (JTF) consisting of 
Members of the House Armed Services 
Committee, House Intelligence Committee, 
and the House Appropriations Committee’s 
Defense Subcommittee and was helmed by 
Representatives Ken Calvert (D-CA), Mike 
Pompeo (R-KS), and Brad Wenstrup (R-OH). 
 
In its press release on the interim report, the 
JTF stated that it “found that intelligence 
products approved by senior CENTCOM 
leaders typically provided a more positive 
depiction of U.S. anti-terrorism efforts than 
was warranted by facts on the ground and were 
consistently more positive than analysis 
produced by other elements of the Intelligence 
Community.” The JTF stated that it also 
“determined that numerous process changes 
implemented at CENCTOM as well as 
leadership deficiencies resulted in widespread 
dissatisfaction among CENTCOM analysts 
who felt their superiors were distorting their 
products.” 
 

In the “Initial Findings of the U.S. House of 
Representatives Joint Task Force on U.S. 
Central Command Intelligence Analysis,” the 
JTF stated that “[a]lthough investigations into 
the whistleblower’s allegations continue, the 
JTF has conducted sufficient investigation to 
reach certain interim conclusions.” The JTF 
stated that it “awaits the completion of the 
ongoing Department of Defense Inspector 
General (DODIG) investigation into this 
matter.” Nonetheless, the JTF noted that 
“[b]ased on its own investigation, the JTF has 
substantiated that structural and management 
changes made at the CENTCOM Intelligence 
Directorate starting in mid-2014 resulted in the 
production and dissemination of intelligence 
products that were inconsistent with the 
judgments of many senior, career analysts at 
CENTCOM.” The JTF stated that “[t]hese 
products were consistently more optimistic 
regarding the conduct of U.S. military action 
than that of the senior analysts…[and] 
CENTCOM produced intelligence that was 
also significantly more optimistic than that of 
other parts of the Intelligence Community (IC) 
and typically more optimistic than actual events 
warranted.” 
 
In a press release, House Intelligence 
Committee Democrats described their 
preliminary findings that were not released to 
the public. Ranking Member Adam Schiff (D-
CA) and Representative Jackie Speier (D-CA) 
led the investigation, and in the press release 
they explained that “[d]ue to concerns 
regarding the unnecessary proliferation of task 
forces within the Congress, [House 
Intelligence] Democrats chose to conduct their 
own review under the direction of…Schiff 
and….Speier…rather than serve as Members 
of the task force established by House 
Republicans.” 
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House Intelligence Committee Democrats 
stated that “[f]rom the fall of 2014 to the 
summer of 2015, the leadership of 
CENTCOM’s Intelligence Directorate 
employed an overly insular process for 
analyzing intelligence reporting and producing 
intelligence assessments on ISIL and Iraqi 
Security Forces (ISF)…[and] [a]s a result: 

 CENTCOM analysts were not 
permitted to coordinate externally with 
IC experts at their level, at odds with 
analytical best practices; 

 Assessment methodologies at times 
deviated from analytical best practices; 

 The production of intelligence on ISIL 
and ISF capabilities was sometimes 
slow and insufficiently accommodating 
of dissent; and 

 Morale among the analytical workforce 
was poor, particularly as analysts found 
their authority diminished once the 
focus shifted to ISIL and Iraq and new 
reporting structures were imposed 
without sufficient notice and timely 
explanations to the workforce. 

 
House Intelligence Committee Democrats 
stated that “[t]here is no evidence to date, 
however, that this process was designed to 
advance a particular policy or political narrative, 
or that it was driven by actors above or outside 
of the leadership of CENTCOM’s intelligence 
directorate…[b]ut, the process did produce 
more optimistic tactical assessments of ISF 
strength relative to ISIL’s.” 
 
White House and Republicans Spar Over 
Supplemental 
 
Key Points: 

 The Administration rejected calls from some 
Republicans to submit a supplemental DOD 
request to fund the increased troops that will 
remain in Afghanistan 

 The White House is insisting on parity in 
terms of funding increases for both defense and 
non-defense discretionary funding 

 SASC Chairman calls the White House’s 
position “extortion” 

 
Last week, the White House indicated that it 
would not to submit a supplemental 
appropriations request to maintain a higher 
than planned level of troops in Afghanistan, 
which is contrary to the position of many 
Republicans who assert that there is insufficient 
funding in the Administration’s FY 2017 
budget request and the FY 2017 Department of 
Defense (DOD) Appropriations Acts (H.R. 
5293/S. 3000) to fund extra troops. The 
Administration reiterated its opposition to 
providing more discretionary funding for the 
DOD as House Republicans have provided in 
H.R. 5293 by shifting Overseas Contingency 
Operations (OCO) funds not subject to the cap 
on discretionary spending for base budget 
needs. The White House claimed that doing so 
violates the spirit of the two deals that raised 
equally defense and non-defense discretionary 
caps set originally in the “Budget Control Act 
of 2011” (P.L. 112-25). However, the Chairman 
of the Senate Armed Services Committee and 
other Republicans objected to the White 
House’s view. 
 
On August 3, the Office of Management and 
Budget (OMB) issued a statement explaining 
that “[t]ogether with the Department of 
Defense, we are actively looking at funding 
needs related to the revised force posture in 
Afghanistan the president announced last 
month.” OMB added that “[i]n the coming 
months and into the fall, we will work with the 
Congress to ensure the necessary funds are 
available, and we will do it in a responsible way 
that is consistent with the Bipartisan Budget 
Act of 2015 by adhering to the principle that 
any increase in funding must be shared equally 
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between defense and non-defense — a central 
tenet of that budget agreement.” 
 
On August 4, Senate Armed Services 
Committee Chairman John McCain (R-AZ) 
issued a statement in which he claimed that 
“[o]nce again, the White House is playing 
politics with national defense…[because] the 
White House wants to use the troops that the 
President is sending into harm’s way as political 
leverage to get an equal amount of spending 
for federal bureaucrats at the EPA and IRS.” 
He claimed that “[t]here is a word for this: 
extortion.” McCain asserted that “[t]he need 
for additional funding to support the growing 
operational demands on our military is obvious, 
and it goes far beyond the minimum amount 
that the White House seems likely to request.”  
 
In early July, President Barack Obama 
announced that “[i]nstead of going down to 
5,500 troops by the end of this year, the U.S. 
will maintain approximately 8,400 troops in 
Afghanistan into next year, through the end of 
my Administration.” Obama stated that “[t]he 
narrow missions assigned to our forces will not 
change…[and] [t]hey remain focused on 
supporting Afghan forces and going after 
terrorists.” Obama stated that “maintaining our 
forces at this specific level -- based on our 
assessment of the security conditions and the 
strength of Afghan forces -- will allow us to 
continue to provide tailored support to help 
Afghan forces continue to improve.” 
 
Air Force Secretary Details Adverse Impact 
Of CR 
 
Key Points: 

 In periodic assessment of Air Force, Secretary 
Deborah Lee James explains that a longer-
term or full year CR would set back a number 
of crucial procurements that would impair 
readiness and capability 

 
On August 10, Secretary of the Air Force 
Deborah Lee James and Air Force Chief of 
Staff General David Goldfein briefed reporters 
on the state of the Air Force. At some length 
James described the problems that would 
confront the Air Force should Congress pass a 
six month or longer continuing resolution as 
many Republicans are considering as the best 
means to enact FY 2017 appropriations given 
the breakdown in the appropriations process. 
Prior to James’ remarks, the Department of 
Defense (DOD) and Office of Management 
and Budget (OMB) have argued that a CR 
would hinder national security and that the 
onus is on Congress to pass appropriations that 
provide the same aggregate discretionary 
funding for both defense and non-defense 
categories.     
 
James identified “some of the budget 
challenges associated with a long-term 
continuing resolution,” which she described as 
“either a six-month CR or a one year CR” that 
were characterized as “a bad deal for the U.S. 
Air Force.” She discussed among the potential 
adverse effects:  

 First of all, more than 60 Air Force 
acquisition new starts and upgrades 
could be affected, including those to 
existing platforms like the MQ-9 
Reaper, and the C-130, and the B-2, 
and the B-52, all of these systems 
require upgrades. 

 Number two, the production of Joint 
Direct Attack Munitions known as 
JDAMs, would be limited to the FY ‘16 
quantity, which we feel is unacceptable, 
particularly in light of current 
operations against Daesh and other 
extremists around the world. 

 Number three, KC-46 production 
would be capped at 12 aircraft, vice the 
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15 in our 17 budget, which would delay 
operational fielding of this platform. 

 Number four, the B-21 would be 
capped at FY ‘16 levels, which would 
slow everything down and risk a long-
term deterrent capability, which we 
hope to have in the 2020 decade time-
frame.  

 Number five, there are many [military 
construction] projects that would be 
affected, including projects associated 
with the down of the F-35, a new 
recruit dormitory, and important missile 
maintenance facilities. 

  
James stated that “a long-term CR would fund 
the Air Force at about $1.3 billion less than the 
amount we requested in FY17, and would 
cause as you can see many, many perturbations 
in our system.” 
 
For more information on defense issues you may email 
or call Michael Kans at 202-659-8201.  
 
HEALTH 
 
Zika Fight Persists as U.S. Cases Multiply 
 
Key Points: 

 Administration announces additional funds to 
combat Zika 

 Calls for Congress to approve more resources 
grow as Zika spreads 

 
In a move lauded by Congressional 
Republicans, the Department of Health and 
Human Services (HHS) agreed to move more 
than $80 million in existing funding to combat 
Zika virus. The reprogrammed funds came 
from the National Institutes of Health (NIH) 
and the Biomedical Advanced Research and 
Development Authority (BARDA). This 
decision is viewed as a temporary fix, as 
additional funds would likely be needed to 

continue the development of a Zika vaccine 
and for efforts to contain the spread of the 
virus. The Vaccine Research Center at the 
National Institute of Allergy and Infectious 
Diseases have started enrolling healthy 
volunteers for Phase I of the trial, and they 
estimate they will have initial results by January 
2017.  
 
Florida officials said this week there are 486 
cases of Zika across the state, the vast majority 
of which are travel-related infections. The 
Florida Department of Health announced 22 
reported non-travel related infections. As of 
August 10, the Centers for Disease Control and 
Prevention (CDC) announced 1,962 reported 
cases of Zika on the mainland U.S., with an 
additional 6,618 cases in U.S. territories, many 
of which are in Puerto Rico.  
 
The stalemate between Congress and the 
Administration continues, with each party 
accusing the other of playing politics with a 
dangerous public health issue. The 
Administration and Congressional Democratic 
leaders called for $1.9 billion in funding for 
Zika, while the Senate approved a package in 
May that would provide $1.1 billion to combat 
the virus. In negotiations with the Senate, the 
House agreed to the $1.1 billion amount, but 
negotiators proposed restrictions on the role of 
Planned Parenthood in Zika prevention efforts 
and would have redirected some funds away 
from the Affordable Care Act as one of the 
provisions to pay for the added funding. Senate 
Democrats responded by blocking the 
agreement. Republicans and Democrats have 
continued to spar over the funding for the first 
month of recess, and Congress is not scheduled 
to return until September 6.  
 
Republican Presidential nominee Donald 
Trump this week called on Congress to 
approve funding for Zika. The Obama 
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Administration and Democratic Presidential 
nominee Hillary Clinton have also called on 
Congress to move forward with the funding. 
Some Democratic lawmakers have urged 
Congressional leaders to return to Washington 
before September to approve the measure, or 
to use the scheduled pro forma sessions in the 
remainder of the month to approve additional 
funds. If Congress does not act before the end 
of recess, a Zika package will certainly be one 
of the first things they try to address upon their 
return next month.  
 
Upcoming Hearings and Events 
 
August 15 
PDUFA: The Food and Drug Administration 
will hold a meeting to discuss proposed 
recommendations for the reauthorization of 
the Prescription Drug User Fee Act (PDUFA) 
for FY 2018 to FY 2022.  
 
August 16 
Device Approval: The Food and Drug 
Administration will hold a meeting of the 
Microbiology Devices Panel of the Medical 
Devices Advisory Committee to discuss and 
make recommendations regarding the 
appropriateness of clearing or approving over-
the-counter diagnostic tests for the detection of 
pathogens causing infectious diseases.  
 
August 19 
Public Health: The Centers for Diseases 
Control and Prevention will hold a meeting by 
teleconference of the Office of Public Health 
Preparedness and Response’s Board of 
Scientific Counselors.  
 
For more information about healthcare issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
 
 

TRANSPORTATION AND 
INFRASTRUCTURE  
 
White House Unveils New Commitments 
for UAS Integration 
 
Key Points: 

 The White House announces new initiatives to 
foster UAS development and integration. 

 
On August 2, the White House’s Office of 
Science and Technology Policy (OSTP) 
announced “new steps, sustained by public and 
private support, to promote the safe integration 
and innovative adoption of unmanned aircraft 
systems across the United States” in 
conjunction with the OSTP Workshop on 
Drones and the Future of Aviation. In its fact 
sheet, “New Commitments to Accelerate the 
Safe Integration of Unmanned Aircraft Systems 
(UAS),” OSTP explained that the 
“announcements build on the Administration’s 
efforts over the past seven and a half years to 
support the safe integration of unmanned 
aircraft into the highly-complex network that 
comprises the National Airspace System, 
including: air navigation and air traffic control 
facilities, airports, technology, and the 
appropriate rules and regulations.” 
 
OSTP noted that the Federal Aviation 
Administration’s (FAA) proposed rule for 
Operations of Small Unmanned Aircraft Over 
People is scheduled to be released for public 
comment this winter.  
 
OSTP stated that “[k]ey actions announced 
today include: 

 $35 million in research funding by 
the National Science 
Foundation (NSF) over the next five 
years to accelerate the understanding of 
how to intelligently and effectively 
design, control, and apply UAS to 
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beneficial applications.  This will 
include areas such as monitoring and 
inspection of physical infrastructure, 
smart disaster response, agricultural 
monitoring, the study of severe storms, 
and more; 

 A broad range of actions by the U.S. 
Department of the Interior (DOI) to 
use UAS to support search and rescue 
operations, to augment manned aircraft 
operations, and improve government 
processes around technological 
adoption; 

 A $5 million down-payment by the 
state of New York to support the 
growth of the emerging unmanned 
aircraft systems industry across New 
York; and 

 A collective commitment made by 
UAS industry associations to 
implement a broad educational 
effort around privacy best 
practices for users of UAS technology, 
among other private-sector 
commitments to support UAS 
technologies.” 

 
 
Report Questions the Effectiveness of 
Public-Private Partnerships 
 
Key Points: 

 The report argues that P3s make sense only for 
specific types or projects. 

 
A report from the Center for American 
Progress questioned the common belief that 
public-private partnerships (P3s), and the 
private sector funding that comes along with 
that, will solve infrastructure problems. The 
author of the report, Kevin DeGood, suggests 
this may not be the case. He explains that 
equity capital is less attractive than financing a 
project with municipal bonds because the 

former is significantly more expensive than the 
latter. He also noted that during a brief 
recession in 2001 and the Great Recession 
municipal debt demand from investors 
remained strong, which demonstrates the 
market does not have a liquidity problem. He 
rejected the idea that private capital is on the 
“sidelines” because he asserts that every dollar 
used to purchase municipal debt is in fact 
private equity helping to fund America’s 
infrastructure. 
 
DeGood argued that the unique tax structure 
of municipal bonds makes them unattractive 
for pension funds. Using the California Public 
Employees’ Retirement System (CalPERS) as 
an example he illustrates that P3s would be 
insufficient in reducing CalPERS’s outstanding 
liabilities. He finds that a reduction in 
outstanding liabilities of only five percent 
would require the fund to take a large stake in 
close to 90 infrastructure projects. He declares 
that P3s are best suited for large and complex 
projects. He adds that the number of P3 
projects will remain low because the majority 
of infrastructure projects are neither large nor 
complex. He points out that in exchange for 
more control over the design-bid-build 
procurement model for P3s, private entities 
take more responsibility for the risks associated 
with a project. He notes that private sector 
companies will usually ask for more 
compensation in exchange for accepting this 
risk. 
 
STB Final Rule Is Favorable To Amtrak 
 
Key Points: 

 The rule gives Amtrak the right of way on 
tracks it shares with commercial trains. 

 
On August 4, the Surface Transportation 
Board (STB) issued its final rule on on-time 
performance under section 213 of the 
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Passenger Rail Investment and Improvement 
Act of 2008. In its ruling, the STB said that the 
proposed rule was modified to consider a 
train’s arrival or departure as on time if it 
arrives or departs no later than 15 minutes after 
its scheduled time. The Board also is also 
adopting an “all-stations” calculation of “on-
time performance” (OTP) rather than assessing 
whether or not trains arrived to their final 
destination on time. The decision keeps in 
place the longstanding tradition of passenger 
trains receiving priority over freight trains when 
the two types of trains run on a common track. 
Speaking to the ability to the ability to build in 
recovery time for an all-stations calculation of 
on time performance, the Board expressed 
confidence “that following adoption of an all-
stations approach to OTP in this rulemaking, 
rail operations planners from all affected 
parties will be able to devise appropriate, 
realistic, and up-to-date modifications to 
published schedules that are consistent both 
with all stations OTP and with Congress’ 
explicit intent in PRIIA to improve intercity 
passenger rail service.” 
 
In a statement, the National Association of 
Railroad Passengers’ (NARP) President & 
CEO Jim Mathews applauded the STB “for 
coming to the correct decision in these 
important rulemakings.” A spokesperson for 
the American Association of Railroads, a trade 
association representing the majority of freight 
railroads, said, “It is a disappointment the STB 
has decided to add mid-point on-time 
performance measures, which could result in 
negative impacts for freight rail customers and 
consumers, but the freight rail industry will 
continue to work with Amtrak to provide 
dependable passenger service in the country.” 
 
FTA Final Rule Puts In Place New Federal 
Safety Regime 
 

Key Points: 

 The regulator of most modes of public transit 
finishes rules that will allow for the inspection 
and audit of these systems and possibly punish 
recipients of federal funds by directing funds to 
correcting errors or by withholding up to 25% 
of these funds 

 
On August 11, the Federal Transit 
Administration (FTA) has released another 
final rule regarding transit safety as mandated 
by the “Moving Ahead for Progress in the 21st 
Century Act” (MAP-21) (P.L. 112-41), which 
establishes “substantive and procedural rules 
for FTA's administration of a comprehensive 
safety program to improve the safety of the 
nation's public transportation systems.” The 
FTA added that the new regulations “provide[] 
the framework for FTA to monitor, oversee 
and enforce transit safety, based on the 
methods and principles of Safety Management 
Systems.” In its press release, the FTA 
explained that the “final rule sets procedural 
rules for FTA to issue directives and advisories 
to the public transportation industry and to 
promulgate future safety regulations…[and] 
also lays out the rules of practice for FTA to 
inspect, investigate, audit, examine and test 
transit agencies’ facilities, equipment, rolling 
stock and operations.” The new rule takes 
effect on September 12, 2016. 
 
The FTA noted that in MAP-21 “Congress 
directed FTA to develop a Public 
Transportation Safety Program for all 
recipients of Federal financial assistance under 
49 U.S.C. chapter 53…[which] defines recipient 
as a ‘State or local governmental authority, or 
any other operator of a public transportation 
system.’” The FTA noted that “this final rule 
applies to recipients of Federal financial 
assistance under 49 U.S.C. chapter 53, 
regardless of mode, including recipients of 
funding under 49 U.S.C. 5310 that provide 
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public transportation, States, State Safety 
Oversight Agencies (SSOA), and Tribes.” The 
FTA added that “[t]he rule applies to 
contractors who function in the capacity of the 
defined recipients; however, a recipient 
ultimately is responsible for ensuring its 
contractors are in compliance with the Safety 
Program.” However, the FTA recognized “that 
some recipients, such as commuter rail 
operators, are subject to the safety regulatory 
requirements of other Federal agencies.” The 
FTA stated that “[a]ccordingly, a chapter 53 
recipient that operates commuter rail, light rail, 
and a bus system will continue to have its 
commuter rail operations governed by the 
Federal Railroad Administration (FRA), but its 
light rail and bus operations will be governed 
by 49 U.S.C. 5329 and FTA's safety 
regulations.” 
 
Kevin Prior and Michael Kans wrote this section. For 
more information on transportation issues you may 
email or call Michael Kans at 202-659-8201.  
 
TECHNOLOGY 
 
Chamber Holds Roundtable On PPD-41 
 
Key Points: 

 The Administration officials present sought to 
encourage private sector engagement in the event 
of a cyber incident and to answer questions 
about how the federal government will help 

 Special Assistant to the President Michael 
Daniel explained that PPD-41 merely 
organizes the federal government’s best practices 
in responding to cyber incidents over the last 
four years while better clarifying which agencies 
have which responsibilities so that the private 
sector better understands how to liaise with the 
federal government 

 More than one Administration official noted 
that producing a National Cyber Incident 

Response Plan within 180 days is an 
ambitious timeline 

 
On August 4, the U.S. Chamber of Commerce 
hosted a roundtable discussion on President 
Obama’s recently announced Presidential 
Policy Directive (PPD) 41 entitled “United 
States Cyber Incident Coordination.” Senior 
government leaders discussed the role certain 
agencies play under this new directive.  
 
On July 26, the White House released PPD-41, 
which “marks a major milestone in codifying 
the policy that governs the Federal 
government’s response to significant cyber 
incidents” according to an Administration fact 
sheet. The White House also released a 
document that containing “a common schema 
for describing the severity of cyber incidents 
affecting the homeland, U.S. capabilities, or 
U.S. interests…[and] establishes a common 
framework for evaluating and assessing cyber 
incidents to ensure that all departments and 
agencies have a common view” of several 
dimensions of cyber attacks.     
 
Special Assistant to the President and 
Cybersecurity Coordinator Michael Daniel 
pointed out that the Administration has 
pursued three goals: raising the level of 
cybersecurity over the short and long term; 
disrupt and deter adversaries in cyberspace; and 
increase response and resiliency to 
cyberattacks. He declared PPD-41 organizes 
the government to address cyber incidents of 
significance. He said it draws on lessons 
learned over the past eight years from breaches 
at the Office of Personnel and Management 
(OPM) and Sony to attacks on banks and 
recent breaches in Ukraine. He explained the 
government also drew on previous responses 
to terrorist attacks and natural disasters. 
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Daniel articulated PPD-41 establishes upfront 
principles that address the response to any 
cyber incident of significance. He characterized 
this as a “unity of effort” approach which is 
done in an organized way that coordinates 
efforts at the state, local, federal and 
international level, along with the private 
sector. He noted that it is important to 
safeguard the information of victims and treat 
victims as victims. He said the PPD-41 
establishes lines of effort and coordination 
efforts to significant cyber incidents. He 
observed that normal intrusions can be 
addressed with existing procedures. He stated 
that an additional framework was necessary for 
incidents that exceeded the capacity of any 
single agency, which often pose a measurable 
threat to public health, and national security, 
among other factors. He pointed out a 
cybersecurity schema was developed and 
published with PPD-41 to provide 
transparency into the government’s thinking 
behind its development. He noted that PPD-41 
is focused on incidents that cross the line and 
pose a significant threat to foreign policy, 
public health and safety, and national security. 
He declared there are two major components 
of this directive. He announced that one of 
these is applying lines of effort.  He elaborated 
that the nation will pursue three concurrent 
lines of effort in response to a cyberattack: 1) 
the government’s response to an asset; 2) 
attribution; and 3) how does this fit in with the 
larger picture of what is happening in 
cyberspace and how does this influence the 
first two lines of effort. He characterized this as 
intelligence and supporting activity. He noted 
that there is a fourth line which is the federal 
government continuity line of effort. 
 
Assistant Secretary of Homeland Security Andy 
Ozment highlighted that the three lines of 
effort are for significant role. He noted that 
sector-specific agencies (SSAs) are key partners 

in DHS’s efforts. He characterized a significant 
cyber incident as akin to arson, where both 
investigators and law enforcement are 
necessary. He noted the private sector will see 
the threat and asset response more than the 
intelligence response. He explained that the 
investigator will help fix the damage, remove 
the malicious actor, and prevent an incident 
from happening again in the future. He stated 
asset response is about helping the victim and 
spreading awareness to ensure others are not 
victimized. He stated on the tactical response, 
DHS can help with analysis or on site and help 
remove a deeply imbedded adversary. He 
reiterated that the affected entity drives the 
response. He explained that at the strategic 
level, the response helps coordinate the 
delivery of all that can be done to help a victim. 
He stated 180 days is a short time to update the 
National Cyber Incident Response Plan, and he 
encouraged the private sector to provide input 
into what is and is not possible and what 
assistance is needed from the federal 
government. 
 
Ozment said the Department of Justice and 
Department of Homeland Security are charged 
with drafting a new National Cyber Incident 
Response Plan. He pointed out that revision 
ideas have been discussed since May. He said 
they expect a draft published in September 
followed by a 30 day public comment period. 
He said the final draft will be delivered to the 
White House at the end of November. He said 
that the Federal Emergency Management 
Agency will update its existing Unified 
Coordination training to incorporate the tenets 
of PPD-41. 
 
FTC Reverses ALJ Decision and Asserts Its 
Authority To Police Data Security 
 
Key Points: 
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 FTC reverses administrative ruling that was a 
victory for LabMD and blow to FTC 
authority to use its power to police unfair acts 
with respect to data security 

 The FTC stated that the FTC Act “provides 
reasonably clear and intelligible guidelines for 
companies to follow in designing their own data 
security programs…[and] simply requires a 
company that maintains personal information 
about consumers to assess the risks that its 
actions could cause harm to those consumers 
and to implement reasonable measures to 
prevent or minimize such foreseeable harm.” 

 LabMD has 60 days to file an appeal with a 
U.S. Circuit Court of Appeals, which may 
happen at which point the issues in this case 
may be revisited 

 
On July 29, in an opinion and final order, the 
Federal Trade Commission (FTC or 
Commission) unanimously reversed an FTC 
Administrative Law Judge’s ruling that not only 
did a medical research company, LabMD, not 
violate the FTC Act’s ban on unfair acts but 
that the FTC was reading too broadly its 
authority to punish unfair acts. Not 
surprisingly, the Commission heard the appeal 
from the ALJ’s decision and found that it does 
indeed possess the authority to punish unfair 
acts constituting poor or inadequate data 
security standards that put at risk the sensitive 
or private information of consumers as unfair 
acts. LabMD can appeal directly to a federal 
Appeals Court and is likely to do so, 
consequently, a federal court may weigh in on 
the issue. 
 
In its press release, the FTC noted its 
conclusion that “that the ALJ applied the 
wrong legal standard for unfairness and [found] 
that “LabMD’s security practices were 
unreasonable, lacking even basic precautions to 
protect the sensitive consumer information 
maintained on its computer system.” The FTC 

stated that “[a]mong other things, it failed to 
use an intrusion detection system or file 
integrity monitoring; neglected to monitor 
traffic coming across its firewalls; provided 
essentially no data security training to its 
employees; and never deleted any of the 
consumer data it had collected.” 
 
The FTC stated that “Section 5 of the FTC Act 
authorizes the Commission to challenge “unfair 
or deceptive” acts or practices in or affecting 
commerce…[and] Section 5(n) provides that an 
act or practice may be deemed unfair if it 
“causes or is likely to cause substantial injury to 
consumers” which is neither reasonably 
avoidable by consumers nor outweighed by 
countervailing benefits to consumers or 
competition.” 
 
The FTC stated that “[h]aving found that 
LabMD violated the FTC Act, the 
Commission’s Final Order will ensure that 
LabMD reasonably protects the security and 
confidentiality of the personal consumer 
information in its possession by requiring 
LabMD to establish a comprehensive 
information security program.” The FTC added 
that LabMD must also “obtain periodic 
independent, third-party assessments regarding 
the implementation of the information security 
program, and to notify those consumers whose 
personal information was exposed on the P2P 
network about the unauthorized disclosure of 
their personal information and about how they 
can protect themselves from identity theft or 
related harms.” 
 
OMB Releases Memoranda That Look To 
Reshape How Federal Government Buy 
and Use Technology Services 
 
Key Takeaways: 

 When procuring customized software (i.e. not 
commercial off the shelf software), agencies 
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must take steps to ensure the rights to the 
source code be obtained, the customized 
software be available for sharing with other 
agencies, and the agency obtain the rights to 
modify the software 

 Another policy initiative covers mobile devices 
(i.e. cell phones, smart phones, tablets and 
wireless plans for these devices) and like the 
memorandum on laptops and desktops it 
directs agencies to reduce practices that result in 
fragmented purchases of mobile devices and 
services 

 The new Data Center Optimization Initiative 
(DCOI) sets a number of goals, including 
achieving “$2.7 billion in cost savings and 
avoidances” by the end of FY 2018, and 
within 30 days, the Federal CIO will “set 
individual cost savings and cost avoidance goals 
for each agency”  

 
In three memoranda released over the last two 
weeks, the Office of Management and Budget 
(OMB) released three memoranda that 
continue its twin initiatives to push wider 
adoption of shared services across federal 
agencies and manage categories of common 
procurements across agencies. These new 
policies follow other major changes issued this 
year by OMB that seems intent on following 
through on its plans to remake how the federal 
government buys goods and services in the 
technology space. 
 
On August 8, OMB announced in a blog 
posting that it is “releasing the Federal Source 
Code policy to support improved access to 
custom-developed Federal source code…which 
incorporates feedback received during 
the public comment period, requires new 
custom-developed source code developed 
specifically by or for the Federal Government 
to be made available for sharing and re-use 
across all Federal agencies.” OMB said the new 
policy “also includes a pilot program that will 

require Federal agencies to release at least a 
portion of new custom-developed Federal 
source code to the public and support agencies 
in going beyond that minimum requirement.” 
 
On August 4, OMB stated on its blog that it 
had “issued the third in a series of information 
technology (IT) policies aimed at making the 
acquisition and management of common IT 
goods and services more efficient and saving 
taxpayer dollars.” OMB stated that “[j]oining 
the Administration’s policies on workstations 
and software, today’s memorandum will help 
drive greater efficiencies in the approximately 
$1 billion spent each year on mobile devices 
and services through the implementation of 
Category Management.” OMB stated that 
“[s]pecifically, it will help simplify the Federal 
marketplace for mobile devices and services by 
reducing fragmentation and duplication of the 
over 1,200 separate mobile agreements and 
more than 200 unique service plans managed 
by the Federal Government.” 
 
On August 1, OMB explained in a blog posting 
that “[t]he Data Center Optimization Initiative, 
released today, continues and builds upon this 
progress and ensures robust implementation of 
the data center provisions of the Federal 
Information Technology Acquisition Reform 
Act (FITARA).” OMB stated that “[t]he 
Initiative requires agencies to implement 
strategies to consolidate inefficient 
infrastructure, optimize existing facilities, 
improve security posture, achieve cost savings, 
and transition to more efficient infrastructure, 
such as cloud services and inter-agency shared 
services.” OMB stated that “[s]pecifically, to 
accomplish the above, the Initiative will drive 
progress in three primary areas within agencies’ 
data center management strategies: 

 Optimization: Agencies will be 
required to achieve five optimization 
targets that will dramatically improve 
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the efficiency of Federal data centers. 
These targets include the installation of 
energy metering to track power 
consumption; a power usage 
effectiveness (PUE) target to improve 
energy efficiency; virtualization and 
server utilization metrics to ensure IT 
equipment is being utilized efficiently; 
and a facility utilization metric to drive 
more efficient use of space in Federal 
data centers. 

 Close Data Centers: In addition to 
improving efficiency in existing data 
centers, the Initiative sets a bold yet 
achievable goal to close and consolidate 
duplicative Federal data centers.  Over 
the three year initiative, agencies are 
required to close at least 25% of their 
tiered data centers (i.e. large data center 
facilities) and 60% of their non-tiered 
data centers (i.e. server rooms). This 
target will result in the closure of 
approximately 52% of the overall 
Federal data center inventory and a 
reduction of approximately 31% in the 
real estate footprint occupied by data 
centers Government-wide. 

 Cost Savings: Progress in optimizing 
and consolidating Federal data centers 
will yield substantial cost savings and 
avoidance.  As such, the Initiative sets a 
goal of reducing annual costs associated 
with Federal data centers by at least 
25% by the end of fiscal year 2018.  In 
total, this will result in $2.7 billion in 
cost savings and avoidances over the 
three year initiative. 

 
For more information on technology issues you may 
email or call Michael Kans at 202-659-8201.  
 
This Week in Congress was written by Laura 
Simmons.  
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